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THESE MATTERS, consolidated requests for reviews of shoreline
substantial development permits granted by Kitsap County to Kenneth
Hammer and William and Barbara Knapp for two docks in Port Madison Bay
on Balnbridge 1Island, came on for hearing before the 5Shorelines
Hearings Board; Lawrence J. Faulk, Gayle Rothrock (presiding), Wick
Dufford, Nancy R. Burnett, Rodney M. Kerslake, and Les £ldridge,
convened at Lacey, Washington on November 7, 1985.

Appellants appeared and were represented by Jonn C. Merkel ot the
law firm of Merkel, Caine, Jory, Donohue, and Duvall.
Respondent/permittee appeared ana was represented by Thomas (. Q'Hare
of the law firm of Smith and O'Hare. Respondent County appeared and
was represented by Patricia K. Schafer, Deputy Prosecuting Attorney.

PROCEDURE

On April 24, 1983, Kenneth Hammer applied to Kitsap County for a
substantial development permit to construct a pler and iloat on
residential property on the shores of Port Madison Bay on Bainbridge
Iisland. After prelaminary conslderation, the application was tabled
by the County Commission on October 10, 13983. subseqguently county
processing of the Hammer's application was renewed and a public notice
as to this renewed consideration was published at the December 1984
and 1in early January, 1985.

On January 30, 1985, William and Barbara Knapp applied to Kitsap
County for a substantial development permit to construct a private
dock, ramp and float on residential property ad)acent to Hammer's.
Public notice of this application was published 1in early February,

Final Findings of Fact,
Conclusions of Law & Order
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Notice of public hearing on the Hammer and Knapp proposals was
published 1in early March 1985, and a public hearing was held on March
18, 1985, on both applications.

On April 22, 1985, the County Commissioners granted the
applications of both Hammer (No. 395) and the Knapps (No. 442),
subject to conditions. Both of these permit approvals were appealed
to this Board on July 3, 1%985. The two cases (SHB 85-17 and 85-18)
were consolidated for hearing. The Department of bcology and the
Attorney General filed a certification of both requests for review on
August 1, 1985,

A pre~hearing conference was held on August 13, 1985, As a
result, the presiding officer entered a Pre-Hearing Order which
1dentified seven 1ssues to be considered 1n the evidentiary hearing.
An additional 1ssue was set forth to pe considered at a summary
judgment hearing.

The Pre-Hearing Order stated:

This order shall control the subsegquent course

of proceedings unless modified for good cause
and with proper notice to all parties.

On October 9, 1985, the summary judgment motion was heard. 'The
question, as posed 1n the Pre-Hearing Order, dealt with wnether the
revived Hammer application and Knapp application were "improperly
advertised and considered under terms of WAC 173-14-070, =080 and
[Kitsap County Shoreline Master Program] at 8-1, 2."

Final Findings of Fact,
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The argument, however, focused not on the notices or thelr
publication but on whether the Hammer application was deficient as to
content. The assertion was that notice is fatally defective unless a
"proper" application 1s on hand at the time the notice 15 publishea.
The County lodged a motion to strike the summary Judgment motion,
claiming that 1t was an attempt to 1nsert a new 1lssue, outside those
defined by the Pre-Hearing Order.

The Board denied the motion to strike. The Board also declined to
grant the summary Jjudgment motion, believing that whether the Hammer
application was "propér“ for purposes of the appllcablé notice
requlrements should not be decided without turtner development oL the
facts.

With the summary 7judgment motion, appellants filed a motion to
remand the Hammer application to the County. Thougn no such motion
was contemplated by the Pre-Hearing Order, the poard entertained 1it.
The remand request was based on the asserted neea to establish the
legal existence of a county road between the Knapp and Hamger
parcels. Determination of this matter was sald to be necessary 1n
order for this Board to reacn the recreational access guestion posed
in the appeal.

The Board denied the remand motion, ruling that for purposes of
shorelines review, 1t could assume the avallability of puplic access
to the beach and water between the neighboring properties. Tne Board
reasoned that 1f no impermlssible public access 1nterference were
found to flow from the Hammer project, 1t would not matter whether
Final Findings of Fact,
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the public road exists. If the contrary were touna, the parties could
then find out about the legal existence of the road in an appropriate
forum. The Board did not feel 1t necessary to defer nearing the
entire case pending resolution of the road question.

On October 21, 1985, appellants moved to amend the Pre-Hearing
Order to add an 1ssue regarding an alleged zoning ordinance violation
1n connection wlth Hammer's property. The Board denied thls regquest
determining that "good cause" had not been shown for disturbing the

Pre-Hearing Order. The ruling stated:

Our authotity does not extend to determining *
compliance with zoning codes, unless they have
been made part of the applicable master
program, approved by the Department ot
Ecology, thus attaining the status of
regulations wunder the [shorelines] statute,
RCW 90.58.100, See Severns v. DOE, PCHB No.
80-2 (September 29, 1980) . There 1S no
showing of such 1ncorporation here.

The hearing 1in this case was held on November 7, 1985. Witnesses
were sworn and testified, exhibits were admitted and examined,
argument was heard.

Subsequently the parties submitted written arguments and responses
thereto. In the course of this final briefing, the County proposed
that the two permits be remanded to the County Commissioners to
clarify therr approval. Both Hammer and the Knapps opposed such a
remand. .

After considering the record, tne Board has determined to deny the
County's reguest and to decide these cases on the merits. Therefore,

on the basis of the testimony, evidence and contentions of the

Final Findings of Fact,
Conclusions of Law & Order
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parties, the Board makes these
PFINDINGS OF FACT
I

Port Madison Bay 1s a narrow, irregular harbor on Balnbridge
Island i1n Kitsap County. It 1s already extensively developed on both
sides with docks jutting into the water to serve residential uplands.
The numerous docks have been described as creating a "porcupilne
effect.” 1In tnese terms, the proposals at 1ssue would add two more
quills to an existing porcuplne,

. II

Hammer wants to bulld a new dock tO sServe property on Port Maalson
Bay where nhe maintains a residence. The Knapps want to do the same
thing on the parcel next door where thneir residence s located. The
two parcels are on the north side of the bay on elther siae of a small
cove. The 1indentation of the cove tends generally towara the north.
Hammer's land 1s to the west; the Knapp's 1s to the east.

after Hammer's application (# 395) was filed on April 24, 1983, a
number of efforts were made to get Hammer and the Knapps together on a
joint dock project. In the end nothing came of these efforts. Knapp
applied (# 442) for his own dock on January 30, 1985.

Next to tne Knapps to the east 1s property owned by the sStrongs.
Since the Hammer application was filed, the Strongs have applied for,
had approved (October 1, 1984), ana bullt a dock serving their
property. (It 1s one of several new docks 1n tne 1mmedlate area
approved 1n the recent past.) The parcel next east from tne btrongs
Final Findings of Fact,
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also has 1ts own dock.

Immediately to the west of the parcel where Hammer proposes his
new dock 1s property already served by a sizeable dock with a
boathouse attached to the east side at the waterward end. tammer nad
a part 1interest in this lot which he expanded to full ownership some
time after his present dock application was filed. The next iot to
the west of this second Hammer parcel also has 1ts own dock.

Neither the Knapps' property nor the "first" Hammer parcel now
have a dock. Both parcels lie within the semi-rural environment
designation under the Kitsap County Shoreline Master Program (kCSMP).

ITI

After 1t became apparent that no agreement would be reached
between Hammer and the Knapps, the County resumed active consideration
of Hammer's application. Notice was published 1n late 1984 and early
January 1985, stating simply that Hammer haa filed an application for
a substantial development permit for the development of a ®pier and
float." The general location was given by legal description and the
views of 1nterested persons were soliclted. Notice of the Knapp
application, 1dentical 1n form, was published 1in early February 1985.
The project was described as "private aock, ramp and float for praivate
boat moorage."

Ultimately the County decided to take both applications up
together and to hold a public hearing about them. Notices of the
public hearing were sent to adjacent property owners on February 19,

1985. Enclosed with these notices were site plans submitted by Hammer

Final Findings of Fact,
Conclusions of Law & Order
SHB Nos., 85-17 and 85-18 7
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and by Knapp. The Hammer plan bore tne date "revised 8-2-83." The
Knapp plan was aated "1-5-85."

The hearing on both applications was held on March 18, 1985, The
commissioners deferred a decision. On April 22, they took tne permits
up again and determined to approve them both. At the time of the
hearing and 1n subsequent deliberations the Commissioners had before
them the site plans 1dentified above.

IV

Between the Hammer and Knapp properties along a north-south
alignment there 1s asserted by the Knapps to be a 30 foot strip which
has the status of a public rocad (#6l). This assertion 1s dlsputed by
Hammer. The County has taken various positions., We render no opinion
on the matter.

We note, however, the following trom tne mlnutes of the Kiltsap
County Board of Commissioners for April 22, 1985:

Chairman Horsley explalned that toe
Prosecutor's OQffice haa been reguested to
provide a legal opinion regarding the status
of "Road #6l1" - whether 1t ended at the water
or extended to the quarter-section corner 1in
the bay. The opinion was that 1t did not
extend over the tidelands 1into the bay.
\

The Hammer property to be served by his aock project has been
short platted into three lots. (SP #1900). The dock 1s proposea to
serve as a joint use dock for all these lots.

The Hammer permit, 1ssued on April 22, 1985, authorized a "pier
and float" upon this described property subject ¢to the following
Final Findings of Fact,
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staff report for the permit "supplementing those findings with the

requirements stated i1n Rene Beam's memorandum dated April 22, 1985."

The staff report for the Hammer application recommended expansion

of the Hammer pier on the adjacent parcel rather than building the new

pler. However,

The subject application for Substantial Development
Permit $#422 (Knapp) proposes an "L" shaped float
which accesses from the west, At the same time,
Hammer, -who owns property to the west of Knapp, has
proposed a pler for the use of 3 lots created by
Short Plat 1900. This proposal also includes an
"L" shaped float with access from the east.

In order to avoid a navigational conflict, Knapp
will need to reposition the float on the proposed
pier (SDP # 422) so the access will be from the
east. The repositioning will alleviate
navigational conflicts with the Hammer's proposal.

-

the staff report for the Knapp proposal stated:

Rene Beam's memorandum of April 22, 1985 was designed as a

solution which would allow both the Hammer (#395) and Knapp (#442)

permits to be approved. she recommended the followlng:

1. SDP #442 (Knapp) 1s to be approved with the
float facing east. The angle of the pier should be
altered so as to be at a heading of south 15
degrees from the shoreline.

2. The existing Hammer pier with floating boats
shall remain with the boathouse being moved to the
western side of the existing pier.

3. SDP #395 shall be approved subject to the pier
commencing at the 30 foot shoreline access of &SP
$1900. This would be to the west ot Mr. Hammer's
current residence. The new pier should follow
approximately the same angle as the existing Hammer
pier and should maintaln a minimum distance of 40

feet.

4, The right-of-way known as #b6l shalli remain open
for public access.

Final Findings of Fact,
Conclusions of Law & Order
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express conditions:

1. All appropriate state and federal peruwits shali be
obtained.

2. The moorage of boats 1s limited to SP #1%0U property
owners' own pleasure craft and guests.

3. There shall be no live-aboard moorage at the pier.

4. The existing pier with floating boats shall remain,
wlth the boathouse being moved to the western side or
the existing pler.

5. The pier shall commence at the 30-foot shoreline
access of SP #1900. This would be west of Mr. Hammer's
current residence. The new plier should follow
approximately the same angle as the exlsting Hammer pler
and should maintain a minimum distance of 40 feet.

6. The right of way known as #61 shall remain open for

public access.
VI

* LY

In the public hearaing for the Knapps' application, Mr. Knapp
stated that he was planning to short plat his property 1n che future
and had designed the dock accordingly. his aesign had the float at
the end facing west,

The Knapps'® permit 1ssued on Apral 2.2, 1985, autnorizea a "private
pier, ramp and float" upon his described property subject to the

following express conditions:

1. All appropriate state and federal permits snall pe
obtained.

2. Tne moorage of boats 1s limited to the property
owners' own pleasure craft and guests.

3. There shall pe no live-apoard moorage at the pier.

4, The flcat shall face east. The angle of the piler
should be altered so as to be south 15 degrees east ftrom

the shoreline.
5. The right-of-way known as #61 shall remain open tor
public access.
VII
The Commissioner's minutes for April 22, 1985, reflect that the

approval of each permit 1ncorporated by reference the findings or the

Final Findings of Fact,
Conclusions of Law & Order
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VIII

Taking the permit approval documents as a whole, 1t 1s clear that
the County rejected the recommendation to limit Hammer to an expansion
of his existing dock and approved new docks for both Hammer and Knapp,
subject to the configuration and placement changes called for 1in the
express permit conditions.

We find, that the physical dimensions of the structural parts of
the two proposals were approved as shown on the previously identified
site plans which the Commissioners had before tnem at the time of
decision, 1including the ratio of elevated pier to floats. 1n each
instance.

However, no detalled, to-scale drawings ot the configuration and
locational changes made by the Commissioner's 1in their approval
existed at the time the approval occurred.

IX

After approval, the permit "package" for each permit was forwarded
to the Department of Ecology for review and assignment of the "date of
filing" pursuant to RCW 90.58.140(6).

In explanation of the entry "drawing describing proposed project,"”
the letter of transmittal for both permits stated the following:

The orientation of the approved pier has Dbeen

changed from the original site plan submitted wlth

the application and to the U.S. Army Corps. A new
drawing shall be cairculated by the Corps whicn

represents these changes.

Ecology refused to accept either cthe tHammer or the Knapp permit

for filing until finalized site plans were submitted. The County

Final Findings of Fact,
Conclusions of Law & Order
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contacted the permittees who had plans drawn up.

In the Knapp's case, the plans drawn and resubmitted show the
float repositioned to the east as required. But, the orientation to
the heading of south 15 degrees east from the shoreline 15 made for
the floating segment only. The 60 feet ot elevated pier 1s left at
1ts original orientation.

Hammer's case 1s slightly more complicatea bpecause nothing 1n the
record shows "the 30 foot shoreline access of SP #1900" where the piler
15 supposed to commence. However, <from tneir arguments, 1t 18
apparent that botn permittees understand the approval to mean.that tne
shoreward end of the new Hammer dock 1s to be within the 30 feet of
the "first™ Hammer parcel farthest from County Road wNo. 6l. Thais
interpretation 1s conslstent with the requirement that cthe new pler
"follow approximately the same angle as the existing Hammer piler and
should maintain a minimum distance ot 40 feet.™ Accordingly, we fina
such to have been the Commissioner's intent.

Hammer's revised plan, drawn and submitted after the permit
decision, locates the snoreward end of the pier outside of tnis 30
foot area and further to the east, ostensibly to accommoaate shore
conditions. The difference 1s approximately ten feet. The waterward
end of the pier 1s consistent with the Commissioner's approvadl.

X

On receipt of the revised drawlngs, Ecology assigned a "date of

fi1ling" and these appeals followed. But, the drawings were never

reviewed by the Commissioners for c¢onsistency with their approval

Final Findings of Fact,
Conclusions of Law & Order
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ruling.

XI

We find that both of the resubmitted drawings varied slightly from
the Commissioner's approval. We find, further, the terms of approval
were sufficiently clear that the drawings could have compliied with
them. The permittees simply chose, for their own reasons, to engage
in a little further redesign work.

XTI

The evident 1ntention of the Commissioners was to accommodate the
two docks while attempting nelther to impinge on public shoreline
access via the alleged county road nor to interfere with access to
existing private docks of the other side of eacnh proposed structure.

We find that, in terms of these objectives, construction according
to the revised site plans, submitted after the approvals, would not
have a negative effect.

Where the Knapps are concerned, the redesign 1in the drawings
appears to be an improvement 1n terms of minimizing the potential for
conflict with the Strong's dock. Where Hammer 1s concerned the ten
feet of variation at the shoreward end would have a negliglble 1impact
on public access.

XITI

The docks along Port Madison typically extend across the tidelands
to the area of sufficient depth to moor pleasure cratt at low water.
Both the proposed Hammer and Knapp docks must exceea 200 feet 1n
length to accomplish thais.

Final Findings of Fact,

Conclusions of Law & Order
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The two proposea docks would enclose to a greater degree the area
of unobstructed water available at high tidal conditions. They would
also narrow the area of open beach exposed at low tidal conditions.
But we do not believe the impact on public use of the area would be
adverse.

The tidelands of the cove between the proposed docks 1s sloping
and muddy. No evidence was presented that these tidelands are now
much used by the public. Likewlse n¢ signitlcant present public use
of the area for boat launching or other navigational uses was shown.

Moreover, we were noét persuaded that the area has a high potential
for the future development of greater accessability. At most, tne
public access from the uplands 1is a narrow 30 foot strip. To pulld a
public pier at this location would involve great practical
difficulties in light of 1inevitapble problems of 1ingress and egress.
There was no evidence of any plan, 1mminent or remote, to build a
public facility of any kind at this location.

We find that no significant loss of recreational access to the
shorelines 1s likely as a result of the projects at 1issue.

XIV

No evidence was presented showing that the approval of these docks
was 1nconslstent with other development being permitted in the area
through the planning process. Indeed, the contrary appears to be true.

). QY

The proposed Hammer dock was approved as a jolnt use facility for
the lots of SP #1900 only. The “existing Hammer dock" on the next
Final Findings of Fact,
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parcel west 1s 1ntended to continue to serve the parcel to which 1t 1s
connected. No substantial navigational space advantage would attend
expending the existing dock to serve SP #1900, as opposed to building
a new joint use dock for that purpose.

XVI

Harbor lines have not been drawn 1n Port Madison Bay and we were
not convinced that the proposed Hammer structure would project beyond
the minimum reasonably necessary to service the vessels contemplated
for moorage there, nor that a hazard to navigation would be created.

The Hammer project does appear to involve more elevated pier grea
than other moorage in the area brought to the Board's attention.

AVII

Hammer made his application for permit on a form provided by the
County. He filled in all the spaces on the form he was asked to f1ll
1n, but certain material was omitted from the site plan. The Llocal
officials did not fi1ll 1n the blank relating to the nature of the
existing shoreline.

The permit application process 1is an evolution of 1nformation
acquisition. During 1ts course detalls of a project may change.
Here, for example, the original concept to serve one lot was changed
to a joint use pier for all of SP #1900.

There 1s no evidence that the County lacked any of the information
sought 1n the application form, or were 1n any respect misled by the
information provided, at the time of making their decision.

We find that the discrepancles 1n the application submitted were

Final Findings of Fact,
Conclusions of Law & Order
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minor and, 1n the final analysis, harmless.

We find, further, that at the time of the public notice published
in late December 1984 and early January 1985, the status of
information accompanying Hammer's application i1n the County's file was
sufficient to allow meaningful public participation 1in the permit
process.

XVIII

With his original application, on April 21, 1983, Hammer submitted
an Environmental Checklist (or Environmental Clearance Worksheert),
again on a form provided by the County. We find tnat the 1information
contained 1n the checklist when submitted was substantially accurate.
The County could have, but did not, require the applicant to provide
additional i1nformation. On June 22, 1983, the County 1ssued a final
Declaration of Non-Significance for the project. There 1is no evidence
that this decision was substantively incorrect at the time 1t was made.

XIX

The evidence does not support a conclusion that the Knapp dock as
shown on the revised site plan (submitted after the permit was 1ssued)
would be a unbuildable structure, practically.

XX

Any Conclusion of Law which 1s deemed a Finding of Fact 1s hereby

adopted as such.

From these Findings of Fact, the Board comes to these

Final Findings of Fact,
Conclusions of Law & QOrder
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CONCLUSIONS OF LAW
I
The Board has jurisdicition over these persons and these matters.
1L
We review decisions on substantial development permits for
consistency with the applicable master program and the provisions of
chapter 90.58 RCW (the Shoreline Management Act). RCW 90.58.140(2) (b) .
ITI
Seven 1ssues were preserved for hearing 1n the Pre-Hearing Order.

One additional issue 1S before us as a result of our declining to

grant summary Judgment. We w1ll take these 1ssues up 1n the order

listed 1n the Pre-Hearing Order.
The burden of proof 1s on the appealing party. RCW 90.58.140(7).
v

Is there a loss of recreational access to the shoreline here

created by the granting of the Hammer and/or Knapp permlts 1n

violation of RCW 90.58.0207?

The policy of RCW 90.58.020 1s to 1implement a planning process to
l1imit development along the state's shores to projects which by

“

function belong on or near the water. The policy emphasizes
environmental protection, shoreline access and navigation.

Here we are concerned with the puilding of docks, a generally
favored type of shoreline development, and the impact of allowing this
on public access, another priority 1item.

Of course these private docks 1in a limited way 1improve access-the

Final Findings of Fact,
Conclusions of Law & Order
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Hammer dock 1in particular, since 1t 1S to be a Jjoint use facility.
But the gquestion posea concerns the effect these structures will have
on the ability of the public at large to enjoy tne beach and water,
now and 1n the future.

On the record before us, we could not find a significant present
or potential negative effect on recreational access, assumning the
existence of a county road leading to the shore between the two
proposed docks.

Weighing the several wvalues the policy of the Act seeks to
promote, we conclude that the approval of these projects does not
1mplnge on recreatlonal access 1n a manner violating RCW 90.56.020.

v

Is there a circumstance of uncoordinated and pilecemeal development

occurring on the north side of the Port Madison Bay with the subject

permits being approved 1in their current form, 1n violation of RCW

90.58.0207

The planning process contemplated by RCW 90.58.020 1s 1ntendea "to
prevent the 1inherent harm in an uncoordinated and plecemeal
development of the state's shorelines.”

The evidence shows that many residential docks exist on Port
Madison Bay, a number of them of recent origin. However, this trend
appears to be the product of the very planning process established DYy

the Act.

Under the Kitsap County Shoreline Master Program (KCSMP), piers
and floating docks are permltted 1in the semi-rural environment.
Final Findings of Fact,
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KCSMP, P. 7-3. Within this general planning parameter, each
application for such a development 1s 1ndividually assessed to see 1f
1t meets more detailed criteria for permitted uses.

In sum, we are dealing with a planned porcupine. Therefore, we
conclude that the policy of RCW 90.58.020 which seeks to eliminate
uncoordinated and piecemeal development 15 not violated by these

approvals.

V1

Is the proposed moorage at 1ssue 1n keeping with KCSMP provisions

on jolnt use piers and docks, Section V first policy (page 3-13)'and

Reqgulations, Section V-B (3) (4) (page 7-14)7?

The first policy of Section V (Boating Facilities) (under Part 7,
Use Activities) of the KCSMP reads as follows:
The cooperative use of piers. and floating docks
should be encouraged. Priority should be given to

the use of community plers and docks 1n all new
major waterfront subdivisions.

Use Regulations V-B(3) (4) state:
3. Individually owned, single family residence
piecrs and docks are permitted where 1t can be shown
that a joint use moorage facility is not feasible.
4., Joint use moorage facilities should be required
for residential developments, and should oe
encouraged, when feasible for recreational
developments and commerclal developments.
We do not understand the appellants Knapp to argue that their own
dock proposal does not fit the criterion for allowing single family

residence plers. Any other arrangement on their property 1is, thus,

conceded to be 1infeasible. But, the Knapps do argue that Hammer's

Final Findings of Fact,
Conclusions of Law & Order
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joint use dock does not, under the cilrcumstances, 1nvolve enough joint
use.

The "existing Hammer dock" 1s not under review. No permlt 1s
requested for it. The question 1s whether another dock may be built
to accommodate 1ncreased moorage attributable to the adjacent Hammer
short plat.

Joint use docks are 1ntended to concentrate development and thus
save open water space for navigation. This aim 15 not advanced here
where no substantial navigational advantage will De achieved Dy
expanding the existing dock. Further, the joint use policy “tends to
lack realism 1n Port Madison Bay given the level of dock development
already there. The planning process appears to have viewed the
addition of a new dock by Hammer “"with a practical eye on the densely

developed portion of snoreline in the immediate vicinity." Department

of Ecology v. Ballard Elks, 84 Wn.2d 551, 559, 527 p.2d L1121 (1974).

We are not dealing here with a "new major waterfront
subdivision." Hammer's short plat contains tnree lots. The new dock
he proposes 1s a joilnt use dock, such as the KCSMP policy regulations
call for. Under all the circumstances, we do not think that because
even more joint use could be accommodated by expanding a neignboring
structure, the new dock 18 a violation of the master program.
Therefore, we hold that the referenced KCSMP provisions on Boating
Facilitles are not violated by 1ts approval.

VII

Is the scale and design of the proposed Hammer dock 1n keeplng

Final Findings of Fact,
Conclusions of Law & Order
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with RCW 90.58.020 and KCSMP policies at Section V (2)(5) and (6)?

The policy of the Act calls for fostering uses which are
"reasonable and appropriate" 1in light of various values sought to be
advanced. Among these are aesthetic qualities and prevention of
damage to the natural environment.

Appellants argument here 15 that Hammer's dock would include more
elevated pier and less floating dock than those of his neighbors.
There was no evidence that this would be unaesthetic or 1in any other
way env1konmentally adverse.

KCSMP Section V (2) ‘states:

Where harbor lines do not apply, plers and docks
shall project the minimum distance necessary to
service the appurtenant vessels and shall not
create a hazard to navigation.
Appellant did not carry the burden of showing that this provision
would be viclated by Hammer's new facility.

KCSMP Sections V (5) and (6) apply to aocks for commerciral vessels
and freshwater docks respectively and are 1napplicaple here.

We hold that the scale and design of the Hammer dock was not shown
to violate the Act or the applicable master program.

VIII

Is the final permit for the proposed Hammer dock complete and

accurate i1n accordance with WAC 173-14-070, 100 and 1107

Chapter 173-14 WAC 1s a regulation adopted by tne Department of
Ecology, pursuant to RCW 90.58.140(3), for the conduct of the
shorelines permit system by local government,

Final Findings of Fact,

Conclusions of Law & Order
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WAC 173-14-070 gives the requlrements for public notice. Under
this section published notices are to follow a prescribed form and
additional notlice 1s glven by mall or posting or other appropriate
method. There 15 no evidence that these procedural and formal
requlirements were not met.

WAC 173-14-100 sets forth review <criteria for substantial
developments, 1ncluding conslstency with "the provisions of this
regulation.” WAC 173-14-110 establishes a form for applications for
permits.

Hammer's appllcatloa, as 1nformation was developed 1n tﬁe permit
process, was adequate to provide the County with an informed basis for
making a decision on the consistency of his proposal with the
Shoreline Management Act and the KCSMP. Accordingly, we conclude that
any variation from the formal application requirements of his 1nitial
submittal was without legal conseguence.

Was the final design of the dock 1mproperly delegated to Kitsap

County staff?

Whenever, the deciding authority imposes conditions on a snoreline
permit which redesign or re-orient the project, the drawings which
accompanied the application will not be accurate. It 1s unavoidable
that any drawlngs retlecting what was actually approved w1ll be
prepared after the approval.

Preferably, any such approval should be conditioned on the later
submission of conforming drawings which the decision makers would then
have to endorse as beilng consistent with their decision, However,
Final Findings of Fact,

Conclusions of Law & Order
SHB Nos. 85-17 and 85-18 22



to

~a

LV-S)

L e

this process 1is not essential for the 1ssuance of a wvalid decision.
All that 1s required 1s that the permit contain sufficient detail to
enable meaningful review for consistency with chapter 90.58 KCW and

the 1mplementing regulations. Hayes v. Yount, 87 Wn.2d 280, 552 P.2d

1038 (1976).

We are convinced that Kitsap County's approval contained the
requisite level of detail to enable our review to proceed. Drawings
could have been prepared which were completely faithful to the
County's decision.

Although the drawings submitted after the decision do not reflect
what the Commissioners decided with total accuracy, this doesn*t mean
the final design decisions were delegated to the staft. It simply
means the actual decisions and the drawings are to some degree
different. The drawings were never made part of the decision.
Submitting them to Ecology did not operate, by some alchemy, to make
them so.

At this Juncture we have several options. We could simply
disregard the drawings, and render our opinion on the County's
decision without them., We could remand thlis matter wlthout decision
for another round of local review. Or we could consider the drawings
in the context of our de novo review function, giving us the latitude
to evaluate matters which were not pefore the Commissioners. See San

Juan County v. Department of Natural Resources, 28 Wn.App. 796, 626

P.2d 995 (198l).

We choose the latter course and dairect that the post-decision
drawings 1n gquestion be 1ncorporated into the permits and made a part
Final Findings of Fact,

Conclusions of Law & Order
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of them. We do cthis because on review of the entire record we do not
think the drawings do violence to the purpose and intent of the
County's approval. So long as a condition 1is addea 1nsuring access ot
all sShort Plat #1900 owners and guests to the new Hammer dock, we
think that construction of the facilities 1n accordance wilth the
drawings will be consistent with the Act and the master program.

IX

Was the Environmental Clearance Worksheet for the Hammer dock

complete and accurate under terms of the State Environmental Policy

Act {(SEPA) and WAC 197-11-742, 960 and 3152 N

SEPA calls for a threshhold decision as to whether a proposal 1s a
major actlon significantly affecting the quality of the environment.

Juanita Bay Valley Community Ass'n. v. Kirkland, 9 Wn.App. 59, 510

P.2d 1140 (1973). A declaration of negative significance on the
Hammer proposal was made.

Since appellant does not contend that this threshhold aecision was
wrong when made, his assertion that the checklist used 1n making 1t
was 1ncorrect 1s 1rrelevant. In any event, we have found that the
information 1n the cheklist when submitted was substantially accurate.

Appellant's real argument 1s that the threshhold decision should
have been made again when the Hammer application was revived, 1n light
of intervening changed circumstances, This 1s a completely different
1ssue than the one contained 1n the Pre-Hearing Order on the basis of
which the case was tried. It 1s not properly before us. We decline
to consider 1it.

Final Findings of Fact,

Conclusions of Law & QOrder
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X

Did the permit for the proposed Knapp dock authorize an

unbuildable structure, practically?

We decide this question i1n the negative, There 1s insufficient

evidence to support such a conclusion.

XI

Was the reinvigoration of the Hammer dock application review at

Kitsap County and first consideration of the proposed Knapp dock

improperly advertised ana considered under terms of WAC 173-14-070,

080 and KCSMP at pages 8-1, 27 .

WAC 173-14-070 provides for the publication and other distribution
of notice about a shoreline project "upon receipt of a proper
application.” WAC 173-14-080 makes public hearings a matter of local
option. The KCSMP at pages 8-1, 2 substantially relterates the cited
state regulations, with an additional notice requirement when a
hearing 1s held.

In setting forth the form to be used in giving notice, WAC
173-14-070 requires only enough description of what 11s proposed to
inform the reader of the general nature of the project.

Appellant's contend that the notices published on the Hammer
application in late 1984 and 1985 were defective because no "proper
application" was before the County when they were published. We
conclude that a "proper application" for purposes of WAC 173-14-070 1s
sufficient information in the County £file to inform members of the

public, put on anquiry by the notice, of the major features and

Final Findings of Fact,
Conclusions of Law & Order
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purpose of the proposed project.

This does not mean that every detail must be nailed down before
publication. As noted, the permit process may involve a project in a
certain evolution. It means the availlability of enough 1information
for meaningful public participation 1n the permit process. We believe
that standard was met here and, hold that the applications were
"proper®” when the challenged notices were published.

X1I

These matters should be remanded to tne County to reissue permits
which add conditions to the following effect: s

1. Appropriate provisions for use of and access to the Hammer
dock by the owners or occupants of the lots wlthin Short Plat #1900
shall be made and shall be approved by Kitsap County prior to
construction of the dock; and

2. The Hammer dock ({(No. 395) shall be constructed strictly 1in
accordance wlth the layout depicted 1in Exhibit R-46 to these
proceedings.

3. The Knapp dock (No. 442) shall be constructed strictly in
accordance wlth the layout depictea in Exhipit R-47 to these
proceedilngs.

XIII

Any Finding of Fact whicn should be deemed a Conclusion of Law 1is

hereby adopted as such.

From these Conclusions the Board enters this

Final Findings of Fact,
Conclusions of Law & Order
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ORDER
The action of Kitsap County in 15s5u1ng shoreline substantial
development permits in response to applaications No. 395 ana 442 are
affirmed, except 1nsofar as the matters stated 1n Conclusion of Law
XII are concerned. The permit 158 remanded to the City for reilssuance
in accordance therewith.
DATED this _]1jth day of July, 1986.

SHORELINES HEARINGS BOARD

See Dissenting Opinion -
< ROTHROC Vice Chairman

v
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LAWRENCE ANFAULK, Chalrman
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WICK DUFFORD, Lawyer Member

See Dissenting Opinion
NANCY BURNETT, Member

Fes Shirin.

LES ELDRIDGE, Memkéf

RODNEY
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GAYLE ROTHROCK/NANCY B. BURNETT--DISSENTING OPINION

THESE MATTERS, the consolidated appeals o¢f the granting of two
shoreline development permits for docks in Port Madison on Bainbraidge
Island, came on for hearing before the Board on November 7, 1Y85, at
the Boardfs hearing room 1n Lacey. Participating 1in the decision
herein for and as the Board are Gayle Rothrock (presiding officer),
Lawrence J. Faulk, Wick Dufford, Nancy R. Burnett, Roaney M. Kerslake,
and Les Eldridge.

Appellants appeared and were represented by John C. Merkel and
James Tracey of the law fairm of Merkel, Caine, Jory, Donchue, .and
Duvall. Respondent/permittee appeared and was represented by 7Thomas
C. O'Hare of the law firm of Smith and O'Hare. Respondent county
appeared and was represented by Patric:ia K. Schafer, Deputy
Prosecuting Attorney.

Attorneys and parties participated 1n a pre-hearing conference and
a settlement conference on August 13, 1985; out of which sprang a
Pre-Hearing Order with agreed 1ssued articulated. These were
challenged, but were sustained, and became the controlling 1i1ssues at
the hearing. At various times motions to dismiss and special requests
to remand were posed to the Board and all have been rejected.

At hearing witnesses were sworn and testified, exhibits were
examined and admitted, and argument was heard. Written argument was

later submitted. From the testimony, evidence, and contentions of the

parties, the Board makes these

Dissenting Opinion--Rothrock/Burnett
SHB No. 85-17 and 85-18 1
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FINDINGS OF FACT
I

william and Barbara Knapp are property owners on a torested
shorefront lot with a single family residence thereon located on the
north side of Port Madison Bay on Bainbridge Island. Port Madlson Bay
15 narrow, irregular, and has poor flusing characteristics.
Appellant's acreage sits at a southwest to northeast angle adjacent to
an old county road right-of-way at a bend 1n the northern shoreline.

On the west side of the old right-of-way are two adjoining parcels
of forested property ownea by Kenneth 5. Hammer. Hammer's properties
front tne meander line of Port Madlson Bay where the pank line runs
horizontal and the properties si1t more nearly vertical. The two
properties have one or two structures on them. All these cove
shorefront properties are classified as Semi-Rural 1n the Kitsap
County Shoreline Master Program (KC5MP). The properties are on
Shorelines of Statewide Signitficance.

II

Knapp and Hammer each desire to have moorage. Hammer already has
a north-south lying pler and float with a covered boathouse and long
finger pier abutments for tie-up docking of boats.

Eighteen months ago, Knapp had an 1interest 1n sharing use of a
pler and float with hils neighbor on the east, Strong, but b5trong
independently pursued approval of a dock permit with Kitsap County.
After county approval of a single owner dock, Strong built the dock at

a southwest-to-northeast direction. The two adjacent lots to tne east

D1ssenting Opinion--Rothrock/Burnett
SHB No. 85-17 and 85-18 2
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of Strong each have docks.
ITI
In 1983, Hammer filed an application tor a 225-foot joint use dock
to serve several residences on one cor both of his lots; achieved

1 The dock proposal drew

through shortplat subdivision of property.
considerable controversy and someg media attention at each of several
public hearings. In testimony at this Board's hearing, Hammer
professed he did not care about the particulars of dock or pier design
for his second dock, then or now. He simply wanted full accommodation
of all his vessels and those adjoining. The county land use review
staff recommended denying the permit application.

After some public hearaings in 1983, Hammer, on July 6th, asked
Knapp and Strong 1f they would be 1nterested in sharing a dock on
Hammer's property. Each declined the offer. Several  unresolved
matters concerning that dock, tidelands property 1lines, upland
development and county road 6l's 30-foot right-of-way caused the
county commissioners not to take final action. The dock proposal was
tabled and not brought to life again until two years ago.

l 8y

William and Barbara Knapp finally filed an independent application

for a permit for a boat pier, ramp, and £float with the county on

January 30, 1985. As was the case with the Strong and Hammer aock

application, proper advertisement and notice was made and a

1/ During testimony at hearing, 1t was revealed Hammer had filed for
a shortplat with Kitsap County; application No. 1%00.

Dissenting Opinion--Rothrock/Burnett
SHB No. 85-17 and 85-18 3
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Declaration of (environmental) Non-Signiricance was 1ssued.

The land use review staff 1ssued a report recommending approval of
a prer and float and public hearings were held.

Vv

During the review of the staff report and the conduct of the
public hearings, much controversy arose aopout tne "tablea" Hammer dock
proposal, which Knapp claimed both infringed on his tidelands and
reduced the potential public access to water from the end of county
road 61 right-otf-way. Controversy also swelled over tne
ever-increasing number of docks on tidelands in Port Madison Bay whicn
were threatening to 1mpede navigation, plock shoreline access,
preclude certaln low-1mpact forms of recreation {swimning,
windsurfing, and casual fishing) ana depreciate aesthetically the
water views. A "porcupine eftect” wlth plers and docks was developing.

Vi

It developed from a Commissioner's 1inquiry that the Hammer and
Knapp dock proposals would be handled simultaneously by the Board of
Commissiconers, even though  Hammer and Knapp had come to no
accommodation wlth one another and no property surveys tlaelands
ownership documentation, specific statf reports, or county road ol
vacation proceedings had come to the forefront since Hammer's proposal
was first tabled.

The land use staff 1ssued a memorandum wlth design requirements
for each of the two docks ana suggested conditions upon whicn the
docks would be built. A wvisual di1splay was aeveloped tor the

Dissenting Opinion--Rothrock/Burnett
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Commissioners to view. No formal proposed permit drawings were made.
On motion of the Commissioners of April 22, 1985, the recommended
design requirements and conditions were adopted as both the Knapp
(Permit 442) and Hammer (Permit 395) dock requests for permit were
approved.2 The parties and staff were 1instructed to finish the

paperwork accordingly and 1incorporate findings of another staff memo

g/ Commissioners' Conditions on Permit 442:
1. All Appropriate state and federal permits shall be cobtained.

2. The moorage of boats 1is limited to the property owners' own
pleasure craft and guests. )

3. There shall be no live-aboard moorage at the pier.

4. The tloat shall face east. The angle of the plier should be
altered so as to be at a heading of south 15 degrees east from the

shoreline,

5. The right-of-way Kknown as #6l1 shall remain open for publac
access.

Commissloners' Conditions on Permit 395:
1. All Appropriate state and federal permits shall be obtained.

2. The moorage of boats 1s limited to SP (shortplat) #1900
property owners' own pleasure craft and guests.

3. There shall be no live-aboard moorage at the pier.

4. The existing pier with floating boats shall remain, wltn the
boathouse belng moved to the western side of the existing pier.

5. The pier shall commence at the 30-foot shoreline access of sSP
$1900. This would be to the west of Mr. Hammer's current residence.

The new pler should follow approx1métely the same angle as the
existing Hammer piler and should maintain a minimum distance ot 40 feet.

6. The. right-of-way known as $61 shall remain open for public
access.

Dissenting Oplnion--Rothrock/Burnett
SHB No. 85-17 and 85-18 5



of Marcn 13, 1985, Hammer asked the county staff for an
administrative adjustment 1n the conditions on his permit four days
after the permit approval vote.
VII
The combination of both permit materials, plus a new dock drawing
{site plan) done for Hammer to send to the Corps of Engineers, were
summar1ly packaged up and filed witn the State Department of Ecology
(WDOE) on behalf of Permits 395 and 44.. The documents were recelvead
by WDOE on June &, 1985. On June 18, 14985, a Kitsap County official
wrote Hammer asking for corrective action on his shortplat -No. 1900
filing based on necessary county road No. 61 access to his proposed
dock.
VIII
On July 3, 1985, appellants Knapp, feeling aggrlieved by the
apparent final designs of both thne Knapp and Hammer docks, filed two
requests for review with the Shorelines Hearinygs bLoard petitioning for
rejection of the Hammer dock and a remand of his own permit. The
appeal was later amended to ask for any other forms of reliet the
Board deemed appropriate.
IX
Any Conclusion of Law hereinafter determined to be a Finding ot
Fact 1s hereby adopted as such.

From these Facts, the Board comes to these

Dissenting Qpinion--Rothrock/Burnett
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CONCLUSIONS OF LAW
I
The Board has jurisdiction over these persons and these matters.
Chapter 90.58 RCHW,
II
Under the Kitsap County Shorelines Master Program (KCSMP)
regulations on boating facilities at page 7-13, plers and floating
docks are permitted outright in the Semi-Rural environment. Both of
these proposed structures qualify as piers or floating docks and thelr
regular review through :-the shoreline substantial development permit
process at the county by the staff was appropriate.
III
The KCSMP encourages joint use of docking facilities.
The cooperative uses of pilers and tloating docks
should be encouraged. Praority should be given to

the use of community pilers and docks 1n all new
major waterfront subdivisions, KCSMp, p-7-13;

policies.,

Here, several single-owner docks have been approved 1nh a harrow
and 1rregular bay in recent years and now a trend in shortplatting
shorefront properties 1s propelling some owners to add docks 1n
anticipation of the successful subdivision and sale of property.

One of these parties, Hammer, has dock access already providing
moorage for several boats and Knapp could be 1n a position to further
explore a 3Jjoint use dock use with Hammer or 3Strong. The KCSMP
policies and regulations are not advanced 1f the Knapp and Hammer
docks are separately permitted, especially when also considered 1in

Dissenting Opinion--Rothrock/Burnett
SHB No. 85-17 and 85-18 7
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light of another boating facilities policy:
Si1ze and length of piers and flcocating docks should
be the minimum that provides tne required service.
KCSMP, p.7-13, Policies.

Since there 1s no guarantee of a filled-out subdivision for
Hammer, there 1s 1little justification for authorizing more than one
dock. Rather, amplification of the existing Hammer daock would be more
in  Keeping with the KCSMP and the policies of the oshoretines
Management Act (S5MA}.

Iv

Caution against 1nstalling poating facilities which 1nterfere with
navigation and low-1impact recreational uses of the water 1is called for
1n the KCSMP Policies at p.7-13:

Si1ze and length should also be a mlnimum
interference to navigation and other uses of the
water area.

Boat movement 1in and out of the bay, swimming, windsurfing, and
passive uses of the shoreline end of county road 61 are all made inuch
more difficult by the permitting of thnese two proposed dOCKS. The
docks would add to the porcupine gquill effect developing on that
shoreline.

v

The loss of recreational access to the shoreline area ottends the
policies of the SMA which relate to Shorelines of Statewide
Significance at Chapter 90.58.020 RCW. The natural character of the
shoreline becomes more disturbed than 1s necessary to achieve adeguate

moorage, certain recreational values are thwarted, and puplic access

Dissenting Oplnion--Rothrock/Burnett
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1s not realistically effected either from the water or from the end of

county road #61.

The legislature declares that the interest of all
the people shall be paramount 1n the management of
shorelines of state-wide significance. The
department, 1n adopting guidelines for shorelines
of state-wide significance, and local government,
in developing master programs £for shorelines of
state-wide significance, shall give preference to
uses 1n the following order of preference which:
(1) Recognize and protect the state-wide 1interest
over local interest; {(2) Preserve the natural
character of the shoreline; (3} Result 1n long-term
over short-term benefit; (4) Protect the resources
and ecology of the shoreline; (5) Increase public
access to publicly-owned areas of shorelines; (6)
Increase recreational opportunities for tne public
1n the shoreline; (7} Provide for any other element
as defined in RCW 30.58.100 deemed appropriate or
necessary. (Emphasis added).

VI

Drawings and other visual representations available to the county
staff and the Board of Commissioners, and data on the applicabilaity of
the *cove rule," actual tidelands ownerships, right-of-way status, and
placement of prev1ously-appEoved docks did not provide the explicit
information base to the Beoard of Commissioners they sorely needed to
evaluate the acceptability of additional docks 1n Port Madison Bay. A
sound decision could not be made without better data. WAC 173-14,

As a result, approvals to both permits were given with no final
precise site drawings which matched the approval conditions, The
Hammer permits sudden emergence from hibernation into the sublight of
scrutiny, comparison, and ultimate approval was an action typified

more by expediency than by full compliance with permit procedures,

Dissenting Opinion--Rothrock/Burnett
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effected 1n accordance with WAC 173-14.
VI

The State Department of Ecology, wilth whom these permits were
filed, has never been notified of the lack of consistency between site
drawings and the permit language. Therefore, the state has not been
in a position to certify a final f£i1ling and approval of, or objection
to, the sufficiency of these permits.

VIII

The state of the permits here before tnhe Board on review 1S
peculiar. They have suffered from procedural flaws 1m their-ultimate
handling and they substantively do not meet the tests appropriately
applied to them through application of the SMA and the KCSMP. As an
act of mercy, they should be set aside and the parties and Kitsap
County should do additional preparatory work before any dock
applications are agaln considered. The parties, the county, and this
Board have all stated, or heard stated, the need to re-think ana
possibly re-craft these boat moorage facilities applications on Port
Madison Bay.

IX

Any Finding of Fact Determined to be a Conclusion of Law 1s hereby

adopted as such.

From these Conclusions the Board makes this

Dissenting Opinion--~Rothrock/Burnett
SHB No. 85-17 and 85-18 10
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ORDER
Shorelines Substantial Development Permits Nos. 395 and No. 442
approved by Kitsap County are vacated.

DONE this 11lth day of July, 1986.
SHORELINES HEARINGS BOARD

THROCK, “Vice Chairman

NANCY R. BURNETT, Member

Dissenting Opinion--Rothrock/Burnett
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